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ENVIRONMENT, CLIMATE CHANGE AND LAND REFORM COMMITTEE 
 

AGENDA 
 

7th Meeting, 2020 (Session 5) 
 

Tuesday 3 March 2020 
 
The Committee will meet at 9.30 am in the Robert Burns Room (CR1). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Declaration of interests: Annie Wells will be invited to declare any relevant 

interests. 
 
3. Subordinate legislation: The Committee will take evidence on the Land 

Reform (Scotland) Act 2016 (Register of Persons Holding a Controlled Interest 
in Land) Regulations 2021 [draft] from— 

 
Dr Calum MacLeod, Policy Director, Community Land Scotland; 
 
Hamish Trench, Chief Executive, Scottish Land Commission; 
 
John Sinclair, Property Law Committee and Property and Land Law 
Reform Sub-Committee, Law Society of Scotland; 
 
Alan Cook, Commercial Real Estate Committee Chair, Scottish Property 
Federation; 
 

and then from— 
 

Jennifer Henderson, Keeper of the Registers of Scotland, Registers of 
Scotland. 
 

4. Subordinate legislation: The Committee will take evidence, in roundtable 
format, on the Right to Buy Land to Further Sustainable Development (Eligible 
Land, Specified Types of Area and Restrictions on Transfers, Assignations and 
Dealing) (Scotland) Regulations 2020 [draft] from— 

 
Diarmid Hearns, Head of Policy, National Trust for Scotland; 
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Gavin Mowat, Policy Adviser (Rural Communities), Scottish Land and 
Estates; 
 
Dr Calum MacLeod, Policy Director, Community Land Scotland; 
 
Annie McKee, Social Researcher in Land Management, James Hutton 
Institute; 
 
Jon Hollingdale, Chief Executive Officer, Community Woodland 
Association; 
 
Hamish Trench, Chief Executive, Scottish Land Commission; 
 
Sandra Holmes, Head of Community Assets, Highlands and Islands 
Enterprise; 
 
Gemma Cooper, Head of Policy, NFU Scotland; 
 
Rachel Oliphant, Senior Practice Development Lawyer, Pinsent Masons 
LLP, Scottish Property Federation; 
 
Malcolm Combe, Senior Lecturer in Law, Law School, University of 
Strathclyde. 
 

5. Subordinate legislation: The Committee will consider the evidence heard 
earlier in the meeting. 

 
 

Lynn Tullis 
Clerk to the Environment, Climate Change and Land Reform Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5240 

Email: ecclr.committee@parliament.scot. 
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Agenda item 3  

Note by the Clerk 
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Note by the Clerk 
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Environment, Climate Change and Land Reform Committee  

7th Meeting, 2020 (Session 5), Tuesday 4 February 2020 

Subordinate legislation: Land Reform (Scotland) Act 2016 (Register of Persons 
Holding a Controlled Interest in Land) Regulations 2021 [draft] 

Introduction 

1. On 3 March the Committee will hear from stakeholders on outstanding concerns 
with regard to the revised Land Reform (Scotland) Act 2016 (Register of Persons 
Holding a Controlled Interest in Land) (Scotland) Regulations 2021 (the Regulations).  

2. The Committee will hear evidence in two sessions. Session 1 is a panel 
comprising: 

• Community Land Scotland 

• Law Society of Scotland 

• Scottish Land Commission  

• Scottish Property Federation 
 

3. The Committee will then hear from the Keeper of the Registers of Scotland 
(Session 2). 

4. This follows an evidence session with Scottish Government officials on 4 
February. 

5. The Committee has received a written submission from Global Witness (Annexe 
1). 

Background 

6. Section 39 of the Land Reform (Scotland) Act 2016 requires Scottish Ministers 
to make regulations requiring information to be provided about persons holding a 
controlled interest in owners and tenants of land, and for that information to be 
recorded in a public register, kept by the Keeper of the Registers of Scotland.  

7. In September 2016, in order to inform the creation of the draft proposed 
Regulations, the Scottish Government published a consultation on Improving 
Transparency in Land Ownership in Scotland.   

8. The proposed Regulations are subject to an enhanced affirmative procedure, 
under Section 41 of the Land Reform (Scotland) Act 2016. The first proposed draft 
Regulations and a related Explanatory Note were laid in Parliament on 20 June 2018.  
The Scottish Government carried out a consultation on the draft regulations, with a 
closing date of 8 November 2018. 

9. The Scottish Parliament considered the regulations between June and 
November 2018 and took evidence over three meetings. The Committee’s report on 
the first draft Regulations was published in November 2018. A summary of the 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510
http://www.legislation.gov.uk/asp/2016/18/section/39
http://www.legislation.gov.uk/asp/2016/18/contents
https://www.ros.gov.uk/
https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/supporting_documents/SCT0618859510102.pdf
https://www.gov.scot/Resource/0053/00537072.pdf
https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/
https://digitalpublications.parliament.scot/Committees/Report/ECCLR/2018/11/8/Land-Reform--Scotland--Act-2016--Register-of-Persons-Holding-a-Controlled-Interest-in-Land---Scotland--Regulations-2021--draft-#Membership
https://digitalpublications.parliament.scot/Committees/Report/ECCLR/2018/11/8/Land-Reform--Scotland--Act-2016--Register-of-Persons-Holding-a-Controlled-Interest-in-Land---Scotland--Regulations-2021--draft-#Membership
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conclusions and recommendations and a note identifying the extent to which these 
have been addressed is included in Annexe 3. 

10. The proposed draft Regulations were published on 23 January 2020 and were  
accompanied by a letter from the Cabinet Secretary for Environment, Climate Change 
and Land Reform and a proposed Explanatory Document (which includes a Business 
and Regulatory Impact Assessment (BRIA), a Data and Privacy Impact Assessment 
and an Equalities Impact Assessment (EQA)). An extract from the documents 
summarising the substantive changes to the regulations as a result of the consultation 
is included as Annexe 2. 

11. The Scottish Government will lay the final proposed Regulations later in 2020. 
The Committee will consider the final draft Regulations, once laid. If the final proposed 
Regulations are passed by the Scottish Parliament, it is anticipated they will come into 
force on 1 April 2021. 

Timetable for consideration 

12. The timetable for consideration of the revised draft Regulations is set out below.  

4 February 2020 
Evidence session with Scottish 
Government Officials 

3 March 2020 Stakeholder Evidence Session 

24 March 2020 
Evidence Session with the Cabinet 
Secretary (if required) 

21 April 2020 Consideration of Draft Report 

 

Issues/Themes for discussion 

13. The Committee is interested to understand the extent to which the Regulations 
as drafted meet the intention to provide a comprehensive register of those with a 
controlling interest in land, as envisaged by the Land Reform (Scotland) Act 2016. The 
Committee is also interested to understand any outstanding concerns in relation to the 
updated draft regulations. A note of the recommendations included in the Committees’ 
report on the draft regualtions and the extent to which these have been addressed in 
the revised regulations is included in Annexe 3. The main issues and themes for 
discussion in each session are highlighted below. 

  

https://www.parliament.scot/S5_Environment/General%20Documents/A26039866ProposedDraftRegs.pdf
https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_2020.01.23_IN_CS_ROCI.pdf
https://www.parliament.scot/S5_Environment/General%20Documents/A26039866ExplanatoryDoc.pdf
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Key themes for Session 1 (stakeholders): 

1. Clarity of definitions including: significant influence, controlled interest, 
associate. 

2. The completeness of the Register and how it will interact with other 
registers: exclusions and potential loopholes; key differences in information 
held across registers; risk of incomplete coverage; accuracy of information held 
on the register. 

3. Recorded persons name and address and consistency across registers: 
service or home address, address in Scotland, email address, unique reference 
numbers for associates. 

4. Security declaration: sufficiency of protection afforded to vulnerable 
individuals and requirements to prove vulnerability; process and fees to appeal 
decision; annual reporting on security declarations. 

5. Criminal offences: the difference in fines for similar offences across the 
registers (opportunity to amend the Land Reform (Scotland) Act 2016). 

6. Completion of the Register: requiring completion as a pre-condition for 
undertaking other administrative and financial changes and / or transactions 
relating to the land. 

7. Access to the Register: the extent to which this will provide a single point of 
access – one portal (ScotLIS) for all land based registers. 

Key themes for Session 2 (the Keeper of the Registers of Scotland): 

1. Access to the Register: the extent to which this will provide a single point of 
access – one portal (ScotLIS) for all land based registers; information available 
via "open public access" and "registered user access" and; cost to access 
information on the Register (and related registers). 

2. Role of the Keeper to ensure accuracy: responsibility for validation and 
verification; monitoring and; proactive identification and addressing of gaps. 

3. Establishing and managing the Register: Transitional arrangements; user 
testing and enhanced guidance and; plans to publicise the RCI and the means 
of access to it. 

4. Costs and capacity:  initial registration; annual running cost; monitoring and 
enforcement and; development of the Register (Registers of Scotland, Lands 
Tribunal, Police Scotland). 

 

Clerks/SPICe 
Environment, Climate Change and Land Reform Committee. 
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Annexe 1 

Written submission from Global Witness 

Global Witness welcomes this opportunity to provide comment to the members of the 
Environment, Climate Change and Land Reform Committee (ECCLR) in relation to the 
Land Reform (Scotland) Act 2016 (Register of Persons Holding a Controlled Interest 
in Land) Regulations 2021.  

In our submission below, we have addressed the over-arching question of whether the 
Register is likely to achieve its public interest purpose, as well as covering the specific 
issues of: accuracy of the Register; sanctions and penalties; accessibility of the 
Register; completeness of the Register; and its security declarations. This submission 
builds on our two earlier responses to Scottish Government consultations on this 
proposed Register.1 

Overall effectiveness of the Register 

As previously expressed, Global Witness continues to support the Land Reform 
(Scotland) Act 2016 (Register of Persons Holding a Controlled Interest in Land) 
Regulations 2021 (hereinafter the “Regulations” for the “Register”). We believe 
strongly in the principle of transparency for entities owning and leasing land in 
Scotland, and elsewhere, as evidenced by our involvement in a 2018 comparative 
international study of transparency of land ownership.2 Transparency of those who 
own, lease and ultimately control land has a number of critical benefits – for law 
enforcement agencies, in relation to the recently devolved tax powers relating to land 
governance, as well as for the wider public.3  

Examples of particular rights and opportunities given to citizens in Scottish statute 
which, to a significant extent, depend upon having access to full information about who 
is the beneficial owner of land in which the community(ies) have an interest, are as 
follows: 

• the requirement upon a community to show they have not been able to acquire 
the land (voluntarily) before seeking a Community Right to Buy; 

                                            
1 Global Witness submission to the Scottish Government’s public consultation on Delivering improved 
transparency in land ownership in Scotland: Consultation on draft regulations, 1st November 2018: 
https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-
ownership/consultation/view_respondent?uuId=994408413; and Global Witness submission to the 
Scottish Government’s public consultation on Improving transparency in land ownership in Scotland: a 
consultation on controlling interests in land, 1st December 2016: https://consult.gov.scot/land-reform-
and-tenancy-unit/controlling-interests/consultation/view_respondent?uuId=701378694 
2 Transparency International (2018) Towards Transparency in Land Ownership: a framework for 
research on beneficial land ownership; 
https://www.transparency.org/whatwedo/publication/towards_transparency_in_land_ownership_a_fra
mework_for_research 
3 Further information is available in Global Witness’ submission to the Scottish Government’s Public 
Consultation on Improving transparency in land ownership in Scotland: a consultation on controlling 
interests in land, 1st December 2016: https://consult.gov.scot/land-reform-and-tenancy-unit/controlling-
interests/consultation/view_respondent?uuId=701378694  

https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/consultation/view_respondent?uuId=994408413
https://consult.gov.scot/land-reform-and-tenancy-unit/transparency-in-land-ownership/consultation/view_respondent?uuId=994408413
https://consult.gov.scot/land-reform-and-tenancy-unit/controlling-interests/consultation/view_respondent?uuId=701378694
https://consult.gov.scot/land-reform-and-tenancy-unit/controlling-interests/consultation/view_respondent?uuId=701378694
https://www.transparency.org/whatwedo/publication/towards_transparency_in_land_ownership_a_framework_for_research
https://www.transparency.org/whatwedo/publication/towards_transparency_in_land_ownership_a_framework_for_research
https://consult.gov.scot/land-reform-and-tenancy-unit/controlling-interests/consultation/view_respondent?uuId=701378694
https://consult.gov.scot/land-reform-and-tenancy-unit/controlling-interests/consultation/view_respondent?uuId=701378694
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• the ability to implement the Land Rights and Responsibilities Statement, as 
outlined by Part 1 of the Land Reform Act 2016 (hereinafter called “the Act”); 

• the ability to engage properly with a landowner on land use and management 
matters as outlined by Part 4 of the Act; 

• and the ability to effectively engage in the mediation enabled by the Community 
Empowerment (Scotland) Act 2015 and the Land Reform Act 2016. 

In reviewing the new Regulations, we have considered the extent to which their 
implementation is likely to meet the Register’s purpose, as outlined in the Regulations’ 
Explanatory Document (Section 3): “The overarching purpose of the Regulations is to 
increase public transparency in relation to individuals who have control over decision-
making in relation to land. They are intended to ensure there can no longer be 
categories of land owner or tenant where, intentionally or otherwise, control of 
decision-making is obscured”.4 

Overall, we welcome the fact that this most recent version of the Regulations for this 
Register continues to retain core fundamental principles: that it covers all types of legal 
entities and non-natural persons (including overseas legal entities); that it will apply to 
land owners and long-term leaseholders; and will apply to all land in Scotland. 
However, we are concerned that due to the complexity of the Regulations, problems 
and loopholes may inadvertently arise during its implementation which restrict its 
effectiveness.  

We would therefore make an overarching recommendation that a system of monitoring 
the functioning of the Register and reviewing of the Regulations be introduced, to 
ensure that problems are identified and the regulations amended, as required. Areas 
of potential problems we foresee that would benefit from monitoring (as outlined 
below) include: 

• The inaccuracy of information within the Register due to incorrect data entry 
and the limited role of the Keeper in checking that information 

• The exploitation of loopholes within the Regulations by those who want to 
remain anonymous 

• The failure of the sanctions and penalties from acting as an effective deterrent 
to those who want to remain anonymous 

• The accessibility and use of the Register by third parties up to and beyond when 
the Register will be available through ScotLIS 

However, we would also recommend consideration of specific amendments to the 
regulations in order to: empower the Keeper to validate the information as it is entered 
to the Register; and to strengthen the sanctions for non-compliance by making its 
completion a pre-condition for recording wider administrative and financial 
amendments to the Land Register. 

                                            
4 Scottish Government (2020) The Land Reform (Scotland) Act 2016 (Register of Persons Holding a 
Controlled Interest in Land) Regulations 2021, Explanatory Document prepared in accordance with 
section 41(2)(a)(ii) of the Land Reform (Scotland) Act 2016, section 3, page 5: 
https://www.parliament.scot/S5_Environment/General%20Documents/A26039866ExplanatoryDoc.pdf 

https://www.parliament.scot/S5_Environment/General%20Documents/A26039866ExplanatoryDoc.pdf
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Accuracy of data entered into the Register 

We remain concerned that the lack of verification or validation on receipt of even the 
most basic information provided, will lead to the content of the Register being 
unreliable. The introduction of a “drop-down” database from which recorded persons 
and associates must select their address (as a means of improving the accuracy of 
information entered) is an improvement.5 We recommend that such a system be 
introduced for entering additional data relating to a recorded person and associate, for 
example their date of birth, modelled on the system used within the UK’s Register of 
Persons of Significant Control (PSC Register)6. 

Overall however, the quality of the information provided to the Register will still depend 
on the recorded persons and / or the associates providing correct and complete 
information. The new version of the Regulations for the Register still only empowers 
the Keeper to amend the Register in certain circumstances, these do not include 
powers to systematically check the accuracy of the information provided, on the point 
of receipt and on an ongoing basis. For example, Regulation 5(2)(c) only enables the 
Keeper to amend the Register after “becoming aware of an inaccuracy in the RCI” and 
“It is not … envisaged that the Keeper would investigate suggestions that there was 
or might be an inaccuracy in the register if the information provided to her did not 
disclose one”.7 Investigatory powers into the inaccuracy or omission of information on 
the Register lies only with the Lands Tribunal, on referral from the Keeper or a third 
party (as outlined by Regulation 19).  

Based on previous evidence submitted to the ECCLR Committee8, we would still 
recommend that the Keeper is further empowered to verify and validate the information 
within the Register. 

Global Witness would also like to comment on the question raised during the ECCLR 
Committee hearing on 4th February 20209 about which address a recorded person and 
/ or associate resident overseas should provide: one in Scotland or their actual contact 
address. In our view, since the aim of this Register is to improve knowledge of and 
access to those holding a controlled interest in land, then the most important thing is 
that the actual contact address is entered, not one that happens to be registered in 
Scotland. For example, the frequent use of solicitors / land agents in Scotland as the 
only contact point for foreign entities owning land in Scotland was a significant barrier 
to land ownership transparency and accountability, and one of the reasons this 

                                            
5 As mentioned by Scottish Government representatives during the Environment, Climate Change and 
Land Reform Committee 4th Meeting 2020, Session 5: 
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510&mode=pdf 
6 The UK’s Register of Persons of Significant Control is available: 
http://www.legislation.gov.uk/ukpga/2015/26/schedule/3/enacted 
7 Scottish Government (2020) The Land Reform (Scotland) Act 2016 (Register of Persons Holding a 
Controlled Interest in Land) Regulations 2021, Explanatory Document prepared in accordance with 
section 41(2)(a)(ii) of the Land Reform (Scotland) Act 2016, section 38, page 11: 
https://www.parliament.scot/S5_Environment/General%20Documents/A26039866ExplanatoryDoc.pdf 
8 Drawing heavily on our research: Global Witness (2017) Learning the Lessons from the UK’s Public 
Beneficial Ownership Register; https://www.globalwitness.org/en-gb/campaigns/corruption-and-
money-laundering/learning-lessons-uks-public-beneficial-ownership-register/ 
9 As discussed by Scottish Government representatives and Committee Members during the 
Environment, Climate Change and Land Reform Committee 4th Meeting 2020, Session 5: 
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510&mode=pdf 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510&mode=pdf
http://www.legislation.gov.uk/ukpga/2015/26/schedule/3/enacted
https://www.parliament.scot/S5_Environment/General%20Documents/A26039866ExplanatoryDoc.pdf
https://www.globalwitness.org/en-gb/campaigns/corruption-and-money-laundering/learning-lessons-uks-public-beneficial-ownership-register/
https://www.globalwitness.org/en-gb/campaigns/corruption-and-money-laundering/learning-lessons-uks-public-beneficial-ownership-register/
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510&mode=pdf
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Register was introduced. As such, measures which simply allow this pattern to 
continue for the sake of having a Scottish address (instead of the actual contact 
address of those holding controlled interests) may undermine its purpose. 
Nevertheless, were both types of addresses required for overseas legal entities, this 
would help in the case that contact was urgently required with either a recorded person 
or their associate. 

Sanctions and penalties 

Global Witness is still of the view that the regulatory proposals relating to offences and 
the wider compliance framework could be strengthened, with the aim of providing 
greater assurance to the Scottish Government and general public that the regulations 
are being followed. We do not consider the maximum penalty of £5,000 to be an 
adequate deterrent to those seeking anonymity, even if “on-going failures (to comply) 
can be prosecuted multiple times”.10 Again, it is worth reflecting that the offences and 
conditions as set out in the UK’s PSC Register for failing to comply with the information 
duties are: imprisonment for up to two years or a fine (or both) for a conviction on 
indictment; and on summary conviction in Scotland, imprisonment for up to 12 months 
or a fine up to the statutory maximum (£10,000).11  

We would still also recommend that that completion of the Register be made a pre-
condition for recorded persons and associates when undertaking a wider range of 
changes to the Land Register, including land transactions, as well as administrative 
and financial amendments, for example:  

• when entering a title into the Land Register; 

• when mortgaging or re-mortgaging the property; 

• when any other changes are made to the title deeds of the property. 

Even recognising the different aims of the Land Register and this new Register, we 
are of the view that the benefits from introducing such pre-conditions to the 
effectiveness of the Register and the overall transparency of land ownership in 
Scotland, outweigh any administrative impacts, such as slowing down registration on 
the Land Register.  

With that in mind, it is worth reiterating that such an enforcement mechanism is already 
proposed by the UK’s new Draft Registration of Overseas Entities Bill.12 This proposes 
amendments to the Land Registration etc. (Scotland) Act 2012 (outlined in Schedule 
4) that will require any foreign entity that wants to buy land in Scotland to have already 
registered their beneficial ownership with this new register at Companies House.13 
Furthermore, any subsequent changes to title (selling the land, mortgages, long leases 

                                            
10 As mentioned by Scottish Government representatives during the Environment, Climate Change 
and Land Reform 4th Meeting 2020, Session 5: 
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510&mode=pdf 
11 Further details are available at Regulation 790F or Schedule 3: 
http://www.legislation.gov.uk/ukpga/2015/26/schedule/3/enacted 
12 Further details are available here: https://www.gov.uk/government/consultations/draft-registration-
of-overseas-entities-bill 
13 Schedule 4 of the draft regulations: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/72
7915/Draft_Registration_of_Overseas_Entities.pdf 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510&mode=pdf
http://www.legislation.gov.uk/ukpga/2015/26/schedule/3/enacted
https://www.gov.uk/government/consultations/draft-registration-of-overseas-entities-bill
https://www.gov.uk/government/consultations/draft-registration-of-overseas-entities-bill
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/727915/Draft_Registration_of_Overseas_Entities.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/727915/Draft_Registration_of_Overseas_Entities.pdf
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etc) will also require this information to be registered with Companies House, before 
they are able to complete these procedures.  

Accessibility of the Register 

We very much welcome the ongoing commitment from the Scottish Government to 
implement a wide-ranging publicity campaign to raise public awareness of the new 
Register. We also welcome the commitment that in the long-term access to this and 
other registers relating to land (including the PSC Register14) will be possible through 
ScotLIS:15 “Registers of Scotland envisages that the register of controlled interests will 
be a new layer added to ScotLIS, and information will also be added to that register. 
It wants to make the information that it holds as accessible as possible, so it is looking 
to bring as much as it can into ScotLIS and make it a one-stop shop for finding out as 
much information as possible about land.”16 

Nevertheless, we recommend that accessibility and use of the Register be monitored 
by the Scottish Government until all of these registers are available through ScotLIS 
and amendments be made in the meantime, if required. 

We also welcome the introduction of the unique reference number for associates that 
are entered into the Register (Regulations 7 and 11). The purpose of the Register is, 
in our view, not only to enable members of the public to access information about and 
contact details for those who hold controlled interests in land, but also for members of 
the public to be able to further understand the total land holdings of those natural 
persons. The unique reference number goes some way in enabling this to happen. 
However, we would also recommend that all of the data within the Register be publicly 
accessible as “open data”17, as is available within the PSC Register18. 

Lastly, a remaining question from our previous submissions relating to accessibility 
and use of the Register is: in the case that there is no registered associate(s) relating 
to a plot of land, how will a member of the public know if this is due to there genuinely 
not being any associates able to control that land, or if it is due to the recorded person 
and / or associate not yet providing their information (ie a case of non-compliance), or 
due to them being subject to a Security Declaration? This question is important not 
just in terms of ensuring ease of access, but also to help members of the public fulfil 
their expected role of informing the Keeper of inaccuracies in the Register (as 
proposed by Regulation 5(2)(c)). 

 

                                            
14 As mentioned by Scottish Government representatives during the Environment, Climate Change 
and Land Reform 4th Meeting 2020, Session 5: 
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510&mode=pdf 
15 Further information available: https://scotlis.ros.gov.uk/ 
16 As mentioned by Scottish Government representatives during the Environment, Climate Change 
and Land Reform 4th Meeting 2020, Session 5: 
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510&mode=pdf 
17 For more information, the Open Definition project sets out the principles of “open data” and 
provides a widely used standard of the term; https://opendefinition.org/ 
18 For example, as the PSC Register is available in an open data format: 
https://data.gov.uk/dataset/ef221487-73b6-49a4-9fdc-cd87eda50bbc/people-with-significant-control-
psc#licence-info 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510&mode=pdf
https://scotlis.ros.gov.uk/
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12510&mode=pdf
https://opendefinition.org/
https://data.gov.uk/dataset/ef221487-73b6-49a4-9fdc-cd87eda50bbc/people-with-significant-control-psc#licence-info
https://data.gov.uk/dataset/ef221487-73b6-49a4-9fdc-cd87eda50bbc/people-with-significant-control-psc#licence-info
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Completeness of the Register in terms of transparency of land ownership 

As outlined above, it is important that the most recent version of the Regulations for 
this Register continues to retain core fundamental principles: that it covers all types of 
legal entities and non-natural persons (including overseas legal entities); that it will 
apply to land owners and long-term leaseholders; and will apply to all land in Scotland.  

However, there are a number of situations in which those holding controlled interests 
in land owned by overseas legal entities would not have to register as named 
associates, according to the Regulations. These are illustrated by Diagram 11 (page 
41) and Diagram 12 (page 43) where the individuals and legal entities own less than 
25% of the voting rights of an overseas legal entity owning land in Scotland.19  

These loopholes could be potentially exploited by those owning land who wish to 
remain anonymous and therefore merits ongoing monitoring and possible future 
amendments to the Regulations.  

Security Declarations 

We remain comfortable with the narrow definition of Security Declarations proposed 
by the regulations and the degree of evidence required to justify such non-disclosure 
of information. We would not recommend the range of people who are able to apply 
for such exemptions to be expanded as this risks the introduction of loopholes which 
may be exploited in the future by those wishing to avoid these disclosure requirements. 

 

  

                                            
19 Scottish Government (2020) The Land Reform (Scotland) Act 2016 (Register of Persons Holding a 
Controlled Interest in Land) Regulations 2021, Explanatory Document prepared in accordance with 
section 41(2)(a)(ii) of the Land Reform (Scotland) Act 2016: 
https://www.parliament.scot/S5_Environment/General%20Documents/A26039866ExplanatoryDoc.pdf 

https://www.parliament.scot/S5_Environment/General%20Documents/A26039866ExplanatoryDoc.pdf
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Annexe 2 

Extract from Explanatory Notes: Table summarising substantive changes to 
the regulations 

 

ISSUE RAISED HOW WE RESPONDED 
It is not clear whether Professional 
advisors are obliged to register by virtue of 
Part 1 Schedule 1 of the draft regulations. 

A specific exemption has been added to 
Part 1 Schedule 1 for Professional 
advisors. 

The transitional period of 6 months is too 
short. 

Transitional period has been increased to 
12 months. 

Associates to provide email addresses. Provision added to the draft regulations for 
associates to be allocated unique 
reference numbers. This change also 
means that the date of birth will still be 
captured, but not made publicly available 

More clarity is required about who is and 
who is not in scope of Part 1 Schedule 1 of 
the draft regulations. 

Specific exemptions have been added to 
Part 1 Schedule 1, whilst retaining the 
general provision 

Where a security declaration is refused by 
the Keeper and the individual wishes to 
appeal the decision, no personal details 
should be made public until the appeal 
process has concluded. 

We have drafted a separate SSI to alter 
the Lands Tribunal for Scotland’s rules to 
allow them to hear appeals in private. 
Decisions will be published as normal, but 
personal details will be anonymised. The 
SSI also allows the Tribunal to charge a 
fee of £150 – this is in line with the cost of 
appeals in relation to other Land matter. 
We have also included a new provision 
(regulation 4(2) that states that the Keeper 
shall make an entry no sooner than 30 
days after receiving the required 
information. 

Concern from stakeholders and committee 
around the executors being inadvertently 
criminalised. 

We have removed the criminal offences 
from regulation 23 

The Delegated Powers and Law Reform 
Committee raised some minor points. 

Both points have been addressed in the re-
worked draft regulations. 

Offences Offences have been removed from 
regulation 23 in relation to death, winding 
up or dissolution. The criminal penalty we 
have proposed – a fine up to £5,000 - is 
the maximum permitted under the 2016 
Act and applies to most of the offences and 
remains in place 
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Annexe 3 
 
Extract from the ECCLR Committee report on the Land Reform (Scotland) Act 2016 
(Register of Persons Holding a Controlled Interest in Land) (Scotland) Regulations 2021 
[draft]. Published 8 November 2018 
 
Summary of conclusions and recommendations and note on action in response. 
 
1. Annexe 1 is an extract from the ECCLR Committee report on the Land Reform 

(Scotland) Act 2016 (Register of Persons Holding a Controlled Interest in Land) 
(Scotland) Regulations 2021 [draft]. Published 8 November 2018. 
 

2. This provides a summary of conclusions and recommendations. Where the 
Committee has sought a view or made a recommendation a brief note on the extent 
to which this has been addressed the Regulations and supporting documents is 
indicated in italics and highlighted in blue. 

 
3. Changes made to the Regulations are set out on pages 105-121 of the Explanatory 

document. 

Partial BRIA 

4. The Committee understands the cost of accessing the Register will be free. 
However, relevant information on many entities will be held on other registers to 
avoid duplication. The Committee understands that accessing many of these 
registers incurs a cost. The Committee is unclear if accessing information in 
relation to ownership, controlling and beneficial interest will then incur a cost if that 
information is held on another register. The cost of accessing land-based 
information across the registers remains unclear. 
 

5. The Committee considers accessing relevant information on different entities 
should not incur a cost if, to avoid duplication, this information is held in different 
registers. The Committee recommends the Scottish Government provide clarity on 
this and on the potential cost implications to the Registers of Scotland if accessing 
relevant information (potentially via a portal) is to be free for users. This remains 
unclear. 
 

6. The Committee recognises there may be wider implications for the Registers of 
Scotland, the Lands Tribunal for Scotland and Police Scotland. The Committee 
recommends the Scottish Government give further consideration to the potential 
impacts and costs of establishing and managing the Register and enforcing the 
related requirements. The BRIA provides further information on this (pages 69 – 
77). 

Those affected by the Register 

7. The Committee is of the view that we should know who owns the land and who 
benefits from that ownership. While the Committee recognises the desire to ensure 
duplication is minimised the Committee is concerned that there are a large number 
of proposed exclusions from the Register. The Committee understands that similar 
information may be captured in a number of other registers, however, it is unclear 
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to the Committee whether the required information is sufficiently mirrored across 
all of these registers. The Explanatory document confirms that similar information 
is held. The extent of the similarity or divergence across the registers is unclear. 
 

8. The Committee is not convinced that the public interest purpose of the Register is 
appropriately balanced against the desire to avoid double reporting. The 
Committee is concerned that as drafted there is potential for loopholes and it is 
unclear whether the regulations and related registers will always enable 
identification of who owns the land (the natural person). From the information 
provided this remains unclear. 
 

9. The Committee is also concerned that information on many excluded organisations 
will not be captured in any register and the rationale for exclusion for some of these 
is that the required information is publicly available and/or can be accessed via a 
request under Freedom of Information legislation. While this may be technically 
possible the Committee is concerned that the level of fragmentation of information 
will not enable a member of the public or interested stakeholder to access the 
required information at a single point. The Committee discusses these concerns 
later in the report.  

 
10. The Committee considers foreign entities need to be covered by the RCI until a 

review of the UK Register can be undertaken to determine overlap and identify 
what to exclude from the RCI. The Committee therefore recommends the final 
Register include foreign entities, as is currently proposed. The Register includes 
foreign entities (paragraphs 142 –153). 

 
11. The Committee recommends the Scottish Government review the arrangements 

that have been identified as not being included (e.g. the tenancies identified by 
Scottish Land and Estates) to ensure all omissions are addressed and exclude 
those entities that are exempt from the Regulations. The Scottish Government has 
reviewed this and is satisfied that all relevant arrangements are included. Sectors 
and groups affected are outlined on pages 70 -71 of the BRIA. Specific exemptions 
have been added to part 1 schedule1. 

 
12. The Committee would welcome further information from the Scottish Government 

on the process of monitoring the completion of the Register and the ability of the 
Keeper to assess the extent to which the Register is complete and identify gaps in 
the Register. Further information has been provided (paragraphs 33 – 42 and page 
16 of the Explanatory document) 

 
13. The Committee recommends the guidance on those to whom the Regulations do 

not apply should be enhanced and this should be clear in the body of the 
Regulations. The intention to provide enhanced guidance is set out in the 
Explanatory document. 

 
14. The Committee recommends the Scottish Government address these concerns in 

finalising the draft Regulations. 
 

15. The Committee comments on the use of the ScotLIS portal later in the report. 
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Creation of a Separate Register 

16. The Committee agrees that ensuring all information about all land, ownership and 
interest is transparent and accessible via a single point is vitally important. The 
Committee considers this to be more important than whether the information is held 
on one or more registers. However, as the Regulations are currently constructed, 
the Committee is concerned and remains unconvinced that reliance on multiple 
registers (with varying information requirements and potential associated costs of 
access) and excluding information that is in the public domain, it is uncertain to 
deliver the intention of the Land Reform (Scotland) Act to know who owns land, 
who has the power to make decisions on how the land is managed and who is 
benefiting from the land, as set out in the Policy Memorandum to the Bill. 
 

17. The Committee considers the process of accessing information to be critical to 
meeting the policy objectives. The Committee asks the Scottish Government to 
provide clarification on the registers that will be accessible via ScotLIS and provide 
an indication of any land based or land related registers that will be excluded from 
ScotLIS. If land based registers are to be excluded the Committee asks the 
Scottish Government to provide an explanation of the rationale for this. This 
information has not been provided. 

 
The Committee would welcome further detail on the plans to publicise the RCI and 
the means of access to it when the plans have been fully developed. The 
Committee encourages the Scottish Government to continue to work with 
stakeholders on this as a rigorous publicity campaign will be required to ensure all 
those who may be affected by the requirements of the Register are made aware of 
their duties to comply. The Committee looks forward to receiving further information 
on the plans of the Scottish Government for publicising the Register. The need for 
a rigorous publicity campaign is noted but no detail on this has been provided. 
 

Process of Accessing Information 

18. The Committee believes that the proposed process and mechanism of accessing 
information must meet the aspirations expressed in the Policy Memorandum to the 
Land Reform (Scotland) Act 2016 - that it is of fundamental importance to know 
who owns land, who has the power to make decisions on how the land is managed 
and who is benefiting from the land. 
 

19. The Committee considers there should be an open data approach to enable the 
public and relevant stakeholders to have access to as much of the data as possible. 
The Committee agrees it is important to keep the reasons for excluding information 
or access to information to a minimum. 

 
20. The Committee considers the Scottish Government needs to give more thought to 

the purposes of accessing the register (both top down and bottom up) and the type 
of information people will be looking for. The Committee was re-assured by the 
commitment of the Registers of Scotland to undertake user testing and to consider 
what kind of searches people will want to do to ensure that it is designed into the 
system from the beginning and that the underlying data is structured to support all 
those kinds of queries. The Committee looks forward to receiving an update on this 
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and further information on the guidance to be provided to the public. User testing 
is ongoing. No further information on the guidance is provided. 

 
21. However, the Committee remains concerned that much of Scotland's land will 

remain out-with this system and urges the Scottish Government to re-think this 
approach. If the Register is to meet the aspirations of a transparent and accessible 
system all of this information should be accessible in a simple and straightforward 
way. People should not be required to go out-with the system to seek the 
information they need and they should not be required to rely on Freedom of 
Information legislation to do so. The Committee recommends the Scottish 
Government provides assurance that all information will be accessed via a single 
point. It is not clear if all information will be accessed via a single point. 

 
22. The Committee understands it is the intention to combine access to all the registers 

through the gateway of the ScotLIS system. This must ensure they are integrated, 
with a single point of access and the Committee seeks re-assurance from the 
Scottish Government that ScotLIS will be able to act as a portal to provide a single 
point of access to all information required and this information will be complete and 
access seamless from the public perspective. It its vitally important that the 
Register is clear and transparent, easily accessible, straightforward to navigate and 
free to use. The Committee also considers that the RCI should make clear on which 
register an individual entry is held. Where this information is held should be 
recorded and publicised. How this will work in practice remains unclear. 

 
23. The Committee understands ScotLIS currently has two tiers of access "open public 

access" and "registered user access". The Committee would welcome further 
information from the Scottish Government on what information it is proposed to be 
included in each tier of access. This information has not been provided. 
 

Part 2 - Register of Controlling Interests 

Language and Interpretation 

24. The Committee would welcome further explanation from the Scottish Government 
as to why the scope of the regulations has been left broad in statute, to be more 
closely defined by guidance. 
 

25. The Committee agrees that further consideration of the definitions of control and 
significant influence is required and recommends the Scottish Government provide 
greater clarity on what the terms "significant influence" and "controlled interest" 
mean in both the Regulations and explanatory document. The Committee 
recommends the explanatory document and guidance set out detail on the types 
of circumstances in which control and significant interest exist. Further definition 
has not been provided in the Regulations, but the Regulations have been changed 
to state that professional advisers do not need to register unless they exercise 
significant influence or control. Detail on the persons and entities exercising 
significant control is provided in paragraphs 81-167. Further guidance will be 
published prior to commencement of the Register (paragraphs 261-265) 
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26. The Committee recommends specific examples demonstrating situations that 
would and would not fall under the intentions of the regulations should be included 
in the explanatory document and in guidance. Some examples and scenarios have 
been provided in the Explanatory document. 

 

Recorded Person's Name and Address 

27. The Committee considered whether the regulations should be prescriptive with 
regard to whether the home or service address is provided. The Committee was of 
the view that it was more important that the contact address should be consistent 
across all the relevant registers. The Committee understands the PSC register 
requires the residential address to be provided but that information is not disclosed. 
The Committee understands the information that is disclosed on the PSC register 
is a service address. The Committee recommends the Scottish Government give 
further consideration to this, and the benefits of consistency of approach, in 
advance of finalising the draft Regulations.  Further clarification is required.  
 

28. The Committee requests the Scottish Government provide a view as to whether 
there should be an address in Scotland where a recorded person can be contacted. 
A view on this has not been provided. 

 
29. The Committee considers there is merit in including an email address in the 

Register, alongside a physical address, as this may aid communication with 
registered persons and entities. The Committee recommends the Scottish 
Government give further consideration to this. The use of a physical address is 
supported and there is no requirement to provide an email address. Email 
addresses could be collected for operational reasons but would not be made 
publicly available (paragraphs 197-199).  
 

30. The Committee considers there could be scope to create a unique identifying 
number for each individual and entity and asks the Scottish Government to give 
this further consideration. The Committee considers this could aid management of 
the information provided. The Committee comments on individual security later in 
the report. The Regulations have been changed to provide a requirement for a 
unique identifying number (paragraphs 188-196) 
 

Making and Amending Entries 

31. The Committee would welcome clarification from the Scottish Government as to 
the extent of the powers of the Keeper to make and amend entries in the Register. 
The Committee considers there would be benefit in the Keeper having the power 
to question the accuracy of, or lack of entry in, the Register. The Committee 
comments further on the issues of validation and verification later in the report. 
Clarification on the extent of the powers has been provided. There is no power or 
duty for the Keeper to investigate or create a new entry in the Register. The Keeper 
can refer questions about inaccuracy to the Lands Tribunal. Paragraphs 31-42 and 
the diagram on page 19 of the explanatory document provide further detail. 
Regulation 19 sets out the process of referring a question to the Lands Tribunal. 
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32. The Committee also recommends the Scottish Government give consideration to 
an appropriate time limit for making and amending an entry to ensure the Register 
is accurate and can be relied upon. When the requirement to register comes into 
force the transitional period in which no criminal penalties will apply has been 
increased from 6 to 12 months (paragraphs 178-187). No time limit has been 
identified for new registrations beyond that time. 

Security and Protection 

33. The Committee is concerned to ensure the highest standards of security of the 
system are expected and recommends Regulation 6 should make this clear. 
Regulations 16 -18 regarding security declaration have not been amended. 

Part 3 - Duties to Provide Information 

Application of the Regulations and Exemptions 

34. The Committee is concerned to ensure the Register (and associated registers) 
provide a complete base of information on those holding a controlling (and 
beneficial) interest in land in Scotland. As stated earlier in the report, at the point 
in time the Register is established it should provide this information (in combination 
with associated registers). It is not yet clear that a complete information base will 
be provided. 
 

35. The Committee recognises that other UK registers may not be fully effective or 
operational at this time.  As stated earlier in the report the Committee is of the view 
that while it is important to avoid unnecessary duplication, beneficial owners of 
overseas companies and other legal entities should be included in the Register at 
the outset, but there should be provision that they may no longer be subject to the 
requirements of the Register when the Register of Beneficial Owners of Overseas 
Companies comes into effect (subject to consideration of the information held on 
that Register). Clarification provided indicates that this is the case. 

 
36. The Committee considers in order to achieve the policy intent of the regulations, it 

is right that they capture everything from a small sports club to a large pension 
fund. The Committee agrees with the Registers of Scotland that it is important that 
all controlling interests in all pieces of land are appropriately recorded in the 
Register. Clarification provided indicates that this is the case. 
 

Details of an Associate 

37. The Committee considers the required details of an associate should mirror that 
required by all of those registering as set out in the earlier recommendation. 
 

38. The Committee recommends further clarity of when advisors are and are not 
exempt should be provided in the explanatory document and, if necessary, 
included in the list in schedule 2. Further detail on associates is provided 
(paragraphs 58-62). A specific exemption has been added to part 1 schedule 1 for 
professional advisers. 
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Security Declaration 

39. The Committee considers the security of vulnerable individuals must be of primary 
concern in the process of registration and welcomes the view of the Keeper that 
information would not be published until all routes of appeal have concluded. 
 

40. The Committee notes the information provided in schedule 3 outlining how the 
Registers of Scotland will interpret and verify those at risk of violence, abuse, threat 
of violence or abuse, or intimidation and how security will be prioritised in the 
registration process. 

 
41. The Committee understands there is no recognised independent standard for the 

security registration process, therefore it would be helpful to be specific for each 
register about the circumstances under which someone can ask for their 
information not to be included, and to provide guidance on how the process would 
work for each register. Further information has been provided (paragraphs 74- 80 
and 200 -211). Evidence required to support the security declaration is set out in 
schedule 3. No changes have been made to schedule 3. A fee of £150 will apply 
to appeals and the decision will be for the Lands Tribunal (subject to separate 
legislation). Guidance on how the process would work for each register has not 
been provided. 

 
42. The Committee considers the use of a unique reference number for those with a 

security declaration should allow for an appropriate degree of anonymity and 
enable identification if necessary. However, the Committee seeks further 
information on this and how it would operate as those with a security declaration 
need to be assured that their identity will remain secure. Further information has 
been provided (paragraphs 74-80 and diagram on page 19) 

 
43. The Committee does not consider commercial confidentiality to be a valid reason 

to with-hold publishing information. 
 

44. The Committee considers there should be an annual reporting system on the 
number and nature of privacy and security declarations. The Committee would 
welcome further information on the form it will take, the information that might be 
included - how many were accepted and rejected, and the reasons for this. Further 
information has not been provided. 
 

Part 4 - Miscellaneous 

Accuracy of the Register 

45. The Committee is concerned that the current proposal gives the Keeper limited 
powers to verify the information on the Register and investigate the extent to which 
it is correct. 
 

46. The Committee encourages the Scottish Government to review the 5th EU Anti-
Money Laundering Directive (2018) and the operation of the PSC register and the 
lessons to be learned about data validation and verification. The Committee 
welcomes a view from the Scottish Government on the benefits of aligning the RCI 
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with those verification processes. Further information has not been provided. The 
extent to which this is aligned is unclear. 

 
47. The Committee shares the concerns expressed by some stakeholders that a lack 

of validation on receipt of information may result in the content of the Register being 
unreliable. The Committee considers this to be unacceptable. The public need to 
have confidence that the information held in this Register and related registers is 
accurate and the Registers are fit for purpose. 

 
48. The Committee understands the regulations, as currently drafted, place the onus 

on the individual to provide accurate information and the Keeper would need 
evidence that what is in the register is incorrect. The Committee recognises the 
legal requirement upon individuals to ensure information is correct and complete, 
but the Committee was concerned to hear that the Keeper would find it "very 
difficult" to take responsibility for verification and checking whether information that 
had been submitted was true. 

 
49. As stated earlier in the report, the Committee is of the view that limiting the power 

of the Keeper to consider the accuracy of information provided only if prompted by 
a third party is unacceptable. Similarly, relying on the Lands Tribunal for Scotland 
to undertake investigations is over-burdensome and potentially unworkable. The 
Committee recommends that the final Regulation addresses these concerns and 
provides wide powers to the Keeper to validate information provided on receipt and 
undertake investigations, should it have any concerns. The Regulations and 
guidance should also indicate the action that should be taken if there is no 
response and should set out the responsibilities and arrangements for enforcement 
in the case of non-compliance. There has been no change to the Regulations  
 

Offences and Defences 

50. The Committee asked the Cabinet Secretary whether the Regulations would be 
amended to say on conviction that the interest is to be recorded on the Register. 
The Cabinet Secretary undertook to give this further consideration. A response to 
this has not been provided. 
 

51. The Committee considers the sanctions are an important part of the Regulations. 
The Committee understands the Land Registration etc (Scotland) Act 2012, which 
is about the Land Register, sets a statutory maximum of £10,000 and the PSC 
register sets a threshold for fines of £10,000. The Committee considers the fines 
that the Regulations propose for non-compliance with the RCI, by providing false 
or misleading information, are not in line with those in relevant comparable 
legislation. The Committee believes that organisations and individuals should face 
similar sanctions for similar breaches, irrespective of which register their 
information is to be held on. 

 
52. The Committee recommends the Scottish Government take action to address this 

anomaly by amendment to the Land Reform (Scotland) Act 2016. The Committee 
also recommends the Scottish Government give further consideration to other 
types of sanction, including civil sanctions, that could act as a deterrent. There is 
no indication of an intention to review the 2016 Act. 
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53. Notwithstanding the above recommendations the Committee remains doubtful as 
to whether the level of fine, set at a maximum of £5,000 will deter those who are 
determined to remain anonymous. However, the Committee welcomes the re-
assurance that the maximum sanction can be applied to each offence and can be 
re-applied after a period of time should there be a failure to comply. 

 
54. The Committee cannot see any reason why completion of the RCI registration 

process for recorded persons and associates should not be introduced into the 
Regulations as a pre-condition for undertaking other administrative and financial 
changes and / or transactions relating to the land, for example: when entering a 
title into the Land Register; when mortgaging or re-mortgaging the property and; 
when any other changes are made to the title deeds of the property. The 
Committee recommends completion of the Register is a pre-condition for 
undertaking other administrative and financial changes and / or transactions 
relating to the land. This should ensure clarity of responsibility for registration 
where land transactions occur and at the point of sale. The Regulations have not 
changed in response to this recommendation. 

 
55. The Committee shares the view of the Law Society of Scotland that before an 

offence is deemed to have been committed, the individual concerned is given a 
period of time, after receiving notification from the Keeper that they have failed to 
comply with any of the duties under the Regulations that attract a penalty, to comply 
with the duty, and only after failure to comply within a reasonable period after 
notification should it be possible for an offence to be committed. The Committee 
recognises the risk of inadvertent failure to comply and the recognition by the 
Keeper and the Cabinet Secretary, of the need for a grace period. However, the 
Committee is concerned that this period is not unduly long as it is important to have 
confidence that the information held on the Register is up-to-date. The Committee 
considers a six month period could be appropriate but encourages the Scottish 
Government to consider the transitional period in current and proposed relevant 
legislation. The Committee welcomes the view of the Scottish Government on the 
appropriate period of time before an offence has been deemed to have been 
committed. 
 

Notification of Death, Winding Up or Dissolution 

56. The Committee would welcome further information from the Scottish Government 
on the provisions and responsibilities for enforcement and the recovery of fines, 
particularly for those registered overseas. Further information has not been 
provided 
 

57. The Committee is concerned that executors of an estate may be unaware of their 
obligations under the Regulations. The Committee recommends the Scottish 
Government gives consideration to the terms of the Regulation in relation to 
executors and whether a relaxation is appropriate. Criminal offences have been 
removed from the relevant regulation (regulation 23 page 14). 
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Part 5 - Application and Transitional Provision 

Schedule 1 

58. The Committee recommends the Scottish Government provide further clarity over 
who is, and is not, to be considered an associate of a recorded person in the 
Regulation and/or guidance. The Committee considers that those providing 
professional advice should not be caught by the Regulations. 
 

59. The Committee recommends that the Scottish Government provide further clarity 
of the scope of Schedule 1 in the Regulation and, if necessary, in guidance. 
 

Capacity of the Registers of Scotland, the Lands Tribunal for Scotland and 
Police Scotland. 

60. The Committee encourages the Scottish Government to give further consideration 
to the impact of the RCI on the capacity and resourcing of the Registers of 
Scotland, the Lands  Tribunal for Scotland and Police Scotland, to ensure they are 
sufficiently resourced to manage the work in relation to the establishment and on-
going management of the RCI, including the management of omissions, 
inaccuracies and breaches of information and the work involved in enforcement 
and recovery of fines. The Scottish Government states that there are no concerns 
(paragraph 266). 
 

Consideration by the Delegated Powers and Law Reform Committee 

61. In its report20 the Delegated Powers and Law Reform (DPLR) Committee drew the 
proposed draft Regulations to the attention of the Parliament on the following 
reporting grounds:  On ground (h), as the meaning of paragraph 15(a) to (c) of 
schedule 1 could be clearer. The effect of those sub-paragraphs is to provide 
examples to explain the type of situation where significant influence or control may 
exist in respect of an overseas entity. Reference is made to “company”. This could 
be clearer as the provision is not intended to refer to U.K. companies. 
 

62. On the general ground, there is an instance of drafting which is not gender neutral. 
Draft regulation 7(1) refers to the Keeper of the Registers of Scotland as "she". 

 
63. The DPLR Committee noted that the Scottish Government has undertaken to 

correct these matters in the next version of the draft Regulations. 
 

The Scottish Government states that both points have been addressed in the re-
worked Regulations (paragraphs 270-272) 

                                            
20 Delegated Powers and Law Reform Committee. 35th Report, 2018 (Session 5). Subordinate 
Legislation Considered by the Delegated Powers and Law Reform Committee on 4 September 2018. 
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Environment, Climate Change and Land Reform Committee 

7th Meeting, 2020 (Session 5), Tuesday, 3 March 2020 

Subordinate legislation: Right to Buy Land to Further Sustainable Development 
(Eligible Land, Specified Types of Area and Restrictions on Transfers, 

Assignations and Dealing) (Scotland) Regulations 2020 [draft] 

Introduction 

1. The ECCLR Committee will consider the draft SSI: The Right to Buy Land to 
Further Sustainable Development (Eligible Land, Specified Types of Area and 
Restrictions on Transfers, Assignations and Dealing) (Scotland) Regulations 2020 at 
its meeting on 3 March and will hear from the following stakeholders in roundtable 
format— 

• National Trust for Scotland 

• Scottish Land and Estates 

• Community Land Scotland 

• Scottish Property Federation 

• James Hutton Institute 

• National Farmers Union Scotland 

• Community Woodlands Association  

• Highlands and Islands Enterprise  

• Scottish Land Commission 

2. In advance of the meeting, written submissions were received from Scottish Land 
and Estates and from the Scottish Property Federation. These can be found at Annexe 
2. A link to the responses to the Scottish Government’s consultation on the draft 
regulations can be found at Annexe 3. 

What the Regulations do 

3. The purpose of this instrument is to bring into force Part 5 of the Land Reform 
(Scotland) Act 20161 (The Act) which creates a new right to buy land and, according 
to circumstances, an associated tenant’s interest, for the purpose of furthering 
sustainable development.  

4. It is a compulsory purchase power, meaning that a properly constituted 
community body may seek Ministerial approval for the transfer of land or, a tenant’s 
interest even where the owner of the land or tenant does not wish to sell the land or 
tenant’s interest – both private and public land may be sought. 

5. The Act sets out in broad terms what is “land”, “eligible land”, and “excluded land”. 
The Regulations define the following: 

• Eligible land: types of occupancy or possession that are to be treated as a 
tenancy 

• Excluded land: land pertaining to land occupied by an individual’s home 

                                            
1 Alongside the Right to Buy Land to Further Sustainable Development (Applications, Written Requests, 
Ballots and Compensation) (Scotland) Regulations 2020, and Land Reform (Scotland) Act 
Commencement Regulations 2020 which are, respectively, negative or no procedure. 

http://www.legislation.gov.uk/sdsi/2020/9780111044056/contents
http://www.legislation.gov.uk/sdsi/2020/9780111044056/contents
http://www.legislation.gov.uk/sdsi/2020/9780111044056/contents
http://www.legislation.gov.uk/asp/2016/18/part/5/enacted
http://www.legislation.gov.uk/asp/2016/18/part/5/enacted
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• Excluded land: land held or used by a Minister of the Crown or government 
department 

• Specified types of area for defining a community 

• Restrictions on dealings while application pending 

• Effect of right to buy on other rights 

6. The Draft Policy Note states that: 

The policy objective is to empower communities to acquire land to further 
Sustainable Development. This will add to the range of right to buy powers already 
in force to assist communities to own land. These are:  

• The community right to buy under Part 2 of the Land Reform (Scotland) Act 
2003. This is a pre-emptive right to buy which can be exercised by a compliant 
community body where the owner of land seeks to sell the land.  

• The crofting community right to buy, which may be exercised by a crofting 
community, for croft land, under Part 3 of the Land Reform (Scotland) Act 2003. 
This is a compulsory right to buy, meaning that, if an application is approved, a 
crofting community can seek to exercise the right without the consent of the 
owner, but it is limited to crofting communities and croft land.  

• Part 3A of the Land Reform (Scotland) Act 2003, the community right to buy 
abandoned, neglected or detrimental land. This part was inserted into the 2003 
Act by the Community Empowerment (Scotland) Act 2015 and came into force 
in June 2018. If an application is approved, this also gives a community body a 
compulsory right to buy, but its  

Background to the Regulations 

7. Three instruments have been made under the Land Reform (Scotland) Act 
2016— 

• The Right to Buy Land to Further Sustainable Development (Eligible Land, 
Specified Types of Area and Restrictions on Transfers, Assignations and 
Dealing) (Scotland) Regulations 2020: Draft SSI 2020/XXX - subject to the 
affirmative procedure. 
 

• The Right to Buy Land to Buy Land to Further Sustainable Development 
(Applications, Written Requests, Ballots and Compensation) (Scotland) 
Regulations 2020: SSI 2020/21 - subject to the negative procedure. 
 

• The Land Reform (Scotland) Act (Commencement No. 10) Regulations 2020: 
SSI 2020/20 (C. 1) - no procedure. 

8. Together they implement Part 5 of the Land Reform (Scotland) Act 2016, the 
Right to Buy Land to Further Sustainable Development. 

Timetable for Consideration 

9. The SSI was laid on 7 February 2020 and the Environment, Climate Change and 
Land Reform Committee (ECCLRC) must report by 26 March 2020.   

http://www.legislation.gov.uk/sdsi/2020/9780111044056/pdfs/sdsipn_9780111044056_en.pdf
https://www.gov.scot/policies/land-reform/community-right-to-buy/
https://www.gov.scot/policies/land-reform/crofting-community-right-to-buy/
https://www.gov.scot/policies/land-reform/community-right-to-buy-abandoned-neglected-or-detrimental-land/
https://www.gov.scot/policies/land-reform/community-right-to-buy-abandoned-neglected-or-detrimental-land/
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10. The Delegated Powers and Law Reform Committee (DPLRC) considered the 
regulations on 18 February 2020.  The DPLRC had no comment to make on the draft 
regulations. 

11. The Committee will consider this evidence and it is anticipated that the Committee 
will then hear from the Cabinet Secretary for Environment, Climate Change and Land 
Reform on 17 March 2020. The Cabinet Secretary is also expected to move a motion 
proposing that the Committee agrees to recommend that the draft regulations be 
approved. 

Parliamentary procedure 

12. As set out above, this is an affirmative instrument 

13. The affirmative parliamentary procedure is set out in Chapter 10 of the 
Parliament’s Standing Orders.  Instruments subject to the affirmative procedure cannot 
come into force unless they are approved by the Parliament.   

14. It is usual practice for subject committees to take evidence from the Scottish 
Government in advance of considering the instrument. Committees can also take 
evidence from stakeholders. 

15. During its formal consideration, a member of the Scottish Government proposes, 
by motion, that the lead committee recommend that the instrument or draft instrument 
be approved.  The committee then has up to 90 minutes to debate the motion.  The 
lead committee must report its recommendation to the Parliament; where the lead 
committee recommends the instrument be approved, the Parliamentary Bureau will 
propose a motion that the instrument be agreed. 

Key issues for Discussion 

The key issues and questions for discussion are set out in the annexe to the paper 
relate to: 

• The consultation and broad application 

• Section 3: Eligible Land: types of occupancy or possession that are to 
be treated as a tenancy 
 

• Section 4: Excluded land: land pertaining to land occupied by an 
individual’s home 
 

• Section 5: this specifically excludes “Land that is held or used by a 
Minister of the Crown or government department”. 
 

• Sections 7 – 10: Restrictions on dealings while application pending 
 

Clerks 
Environment, Climate Change and Land Reform Committee 

 

https://www.parliament.scot/parliamentarybusiness/26510.aspx
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ANNEXE 1 

Key issues for Discussion 

Consultation and Broad Application 

A public consultation on the regulations took place in 2019. The Draft Policy Note 
states: 

Responses were mostly of a constructive nature, with ideas for improvements 
to the regulations, or questions about how the regulations would work. There 
were 27 questions and for all questions except one, at least 50% of those who 
responded to the consultation agreed with the consultation proposals. Nothing 
came to light in the consultation responses that requires major revision to our 
plans for the regulations. Our regulatory plans remain those we consulted on in 
the summer of 2019. 

1. Are stakeholders content with the consultation process? Have the views 
and concerns raised through this process been adequately taken into 
account? 
 

2. Does the Scottish Government have a sufficiently rigorous and 
transparent process for assessing whether a community body’s 
application will further sustainable development? 
 

3. How well will this right to buy work in practice, and complement other 
rights to buy? How onerous will it be for a community to use this, and 
what are the key hurdles? Is it likely to be widely used? 
 

4. Is the possibility of this right to buy being used likely to bring more 
landowners and communities together to allow for transfers of land by 
negotiation? To what extent is it a last resort for communities?  
 

5. Is the concept of sustainable development well enough understood, and 
adequately defined for the purposes of this right to buy? To what extent 
can this be addressed in guidance, or should it be set out in statute? 

Section 3: Eligible Land: types of occupancy or possession that are to be treated 
as a tenancy 

Sections 3, 4 and 5 relate to eligible and excluded land. 

The types of occupation and possession that are to be treated as a tenancy are: 

• occupation or possession of tied accommodation 

• occupation or possession under a licence agreement 

• occupation or possession of residential accommodation 

• in connection with an individual’s employment or education 

• in a building or structure that is owned or occupied by the employer or education 
provider 

• temporary occupation or possession offered, on a night-by-night basis, other 
than under a tenancy, to individuals who are homeless persons 

• occupation or possession by a liferenter 

https://consult.gov.scot/environment-forestry/right-to-buy-land-further-sustainable-development/
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Liferenter” means an individual who, by virtue of a liferent, has the right to receive for 
life the benefits of the property, and to live in the building or structure, or on the land, 
for life, 

“Tied accommodation” means accommodation provided to an individual by their 
employer in the form of a service occupancy (that is, in return or part return for 
employment). 

6. Do the provisions in relation to occupation or possession of a tenancy 
adequately cover all possible eventualities and situations in relation to 
tenancies and the proposed right to buy? 
 

7. Is the definition of “tied accommodation” adequately understood – what 
are the implications of including this?  
 

8. Are the other definitions e.g. in “connection with employment or 
education”, or “temporary accommodation” adequately understood? How 
might these be applied in practice? 
 

9. Are these provisions in keeping with other community rights to buy? If 
they differ, is there a good reason for them to? 

Section 4: Excluded land: land pertaining to land occupied by an individual’s 
home 

The types of land specified in this section are:  

• land that forms the curtilage of the individual’s home, 

• land that is used for one or more of the following purposes 

o the storage of possessions kept by the occupants of the individual’s 
home that are used for the maintenance, upkeep or subsistence of the 
individual’s home or its occupants 

o the storage of vehicles that are used by the occupants of the individual’s 
home 

o drainage, water supply or the provision of other services (such as media 
or electricity) for the individual’s home 

o the growing of food which is principally for the subsistence of the 
occupants of the individual’s home 

o activities including recreation and leisure activities which are incidental 
to the use of the individual’s home 

o the keeping of pets belonging to the occupants of the individual’s home 

o access to the individual’s home, if the land is owned by the same person 
that owns that home 
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Section 5: this specifically excludes “Land that is held or used by a Minister of 
the Crown or government department”. 

10. Are the provisions in relation to excluded land adequate to protect an 
individual’s property rights? Do they adequately serve the public interest? 
 

11. What are the possible implications of excluding e.g. “growing of food”, 
“recreation and leisure activities” and the “keeping of pets” from the Right 
to Buy? Is it possible that these could be misinterpreted? 
 

12. Are there any exemptions that should be included that have not been e.g. 
protected areas, second or empty homes? 
 

13. What are the implications of excluding land held by the Government or the 
Crown?  
 

14. Are these provisions in keeping with other community rights to buy? If 
they differ, is there a good reason for them to? 

Section 6: Specified types of area for defining a community 

The types of area by which a community may be defined are: 

• an electoral ward, 

• the area of a community council 

• a postcode area, district or sector 

• an island 

• a locality or settlement delineated on the maps included in the Population 
Estimates for Settlements and Localities in Scotland, Mid-2016 
 

15. Do these provisions adequately cover all possible eventualities and 
situations in relation to communities that might want to use them? Is it 
possible that certain communities might be excluded? 
 

16. Are these provisions in keeping with other community rights to buy? If 
they differ, is there a good reason for them to? 

Sections 7 – 10: Restrictions on dealings while application pending 

These sections put in place a restriction period on certain activities whilst a community 
right to buy is assessed by Ministers.  

In short, these restrictions relate to “any transfer of the ownership of the land that is 
subject to an application”, or “any action taken with a view to a transfer of land”.  

They also apply to “any assignation of the tenant’s interest which is subject to an 
application”, and “any action taken with a view to an assignation of the tenant’s 
interest”. 

Actions taken in relation to transferring ownership, or assigning a tenancy include 
advertising for sale, or entering into a negotiation with another party with a view to 
transferring the land or tenancy, or continuing with any proposed transfer which 
predates the application. 
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A detailed list of exceptions is also set out. These relate predominantly to transfers 
other than for value; transfers between spouses, civil partners or cohabitants in the 
event of them ceasing to live together; transfers between companies in the same 
group; and transfers in the event of assumption, resignation or death. 

17. Do these provisions adequately cover all possible eventualities and 
situations in relation to restricting activities? Is it possible that these 
restrictions may impact upon a landowner’s ability to undertake certain 
actions in relation to their land? 
 

18. Are these provisions in keeping with other community rights to buy? If 
they differ, is there a good reason for them to? 

Alasdair Reid 
SPICe Research 
27 February 2020 

Note: Committee briefing papers are provided by SPICe for the use of Scottish 
Parliament committees and clerking staff.  They provide focused information or respond 
to specific questions or areas of interest to committees and are not intended to offer 
comprehensive coverage of a subject area. 

The Scottish Parliament, Edinburgh, EH99 1SP www.parliament.scot 

 

  

http://www.parliament.scot/
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ANNEXE 2 
Written submissions 

Written submission from Scottish Land & Estates 

Scottish Land & Estates (SLE) is pleased to have engaged with the Scottish 
Government prior to and during the passage of the Land Reform (Scotland) Bill. Since 
the Act was passed and provisions incorporated, we have been in further dialogue 
regarding the secondary legislation, including in relation to the regulations on right to 
buy land to further sustainable development, which are of interest to our members 
across rural Scotland. 

This new form of right to buy mean a landowner may be compelled to sell their property 
if it is deemed a community’s proposals would meet the sustainable development 
conditions within primary legislation. We recognise the importance of getting the 
regulations properly drafted for both landowners and community bodies as well as for 
the government itself. 

We have reviewed the draft SSI (unnumbered) and have the following points to make: 

1. With regards to eligible land, we consider that tied accommodation, be it a 
service tenancy or service occupancy should be excluded. We are concerned 
that the potential loss of tied accommodation under this right to buy could 
unintentionally impact the sustainability of existing businesses which, especially 
in remote locations, rely on staff residing on site. We are concerned about the 
erosion of the availability of tied accommodation undermining the sustainability 
of some of Scotland’s rural communities which already face problems such as 
availability and affordability of homes. 
 

2. In considering Part 5 exclusions, we are of the view that where designations 
make it difficult to develop land sustainably this land should not be eligible. For 
example, local and national designations and listed buildings. Land deemed to 
meet good agricultural and environmental condition or if it is deemed to be 
eligible for the purposes of the Basic Payment Scheme should also be excluded 
as this can be considered a sustainable use which is delivering a public good. 
We also suggest that sites that are allocated under a local development plan 
should not be eligible under Part 5. 
 

3. We particularly welcome the drafting for the types of area for defining a 
community included in the SSI.  These were thoroughly considered during the 
passage of both the Community Empowerment (Scotland) Act 2015 and the 
Land Reform (Scotland) Act 2016 and we do not believe these types should be 
revisited at this time.  In the interests of clarity and consistency we do not see a 
need to widen the scope of the definition, which we believe would involve 
primary legislation. 

Thank you for considering these points in particular and also thank you to the civil 
servants involved for their efforts and constructive engagement to date. 
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Written submission from the Scottish Property Federation 

Introduction  

1. The Scottish Property Federation (SPF) is a voice for the real estate industry in 
Scotland.  We include among our members: property investors, including major 
institutional pension and life funds; developers; landlords of commercial and 
residential property; and professional property consultants and advisers.  We are 
happy for our comments to be published and shared within public authorities. 

Key Concerns 

2. Potential for misuse of the Part 5 right to buy, particularly where a third-party 
purchaser is involved.  Further clarification would be helpful on what type of entity 
the community body could nominate to acquire the land.  Further clarification is also 
required on what protections will be in place for landowners, whose land is 
compulsorily acquired, to ensure that they are not deprived of their land to allow a 
third party to make a profit. 

 
3. There is a lack protection afforded to bank securities/mortgage covenants etc.   

 
4. Further clarification is also required as to whether the value determined by the 

District Valuer will include marriage value, if the community body owns adjoining 
land. Consideration also need to be given to land that is a potential ransom strip, 
which would enable the community body to develop adjoining land.  Our members 
have questioned whether the valuation would take this into account following the 
principles in Stokes v Cambridge Corporation [1961] 180 E.G. 839. 

 
5. The SPF is firmly of the view that an equivalent of the Crichel Down rules should 

apply to land acquired under Part 5, to allow the landowner to re-acquire the land 
for the price paid, if the land is not used for the permitted purpose. A forced sale 
should also allow for payment of future overage to the seller if the community body 
profits from an increase in the value of the land as a result of the sale.  To do 
otherwise would imply that the seller was being financially punished for their 
previous decision not to sell (for whatever reason), with potential human rights law 
repercussions.  

 
6. It is essential that the Part 5 community body put the land to the use for which they 

were granted the right to buy. Our members would like clarification on what 
remedies would be available to the former landowner or Scottish Ministers if the 
community body does not sustainably develop the land. Further clarification would 
also be helpful on what types of restrictions or conditions Scottish Ministers 
envisage would be put in place to protect the land (under s.59 Land Reform 
(Scotland) Act 2016) and ensure it is only used for the permitted purpose. For 
example, some of our members have suggested that use could be made of 
economic development burdens. 

Guidance 

7. Our members have raised a number of concerns around the interpretation and 
application of the policy behind these regulations.  For example, it would be helpful 
to have further guidance on consideration of how benefit and harm will be judged 



ECCLR/S5/20/7/2 

10 

by Scottish Ministers and how the public interest criteria will be applied, given the 
lack of a fixed definition. 

  Homeowners and Tenants Rights 

8. We welcome the government’s confirmation that homeowners’ property rights will 
be respected where community bodies seek a right to buy to further sustainable 
development under Part 5 of the Land Reform Act 2016.  However, we feel there is 
less clarity on how the provisions will impact on residential tenants and how the 
provisions in Part 5 will dovetail with the Private Housing (Tenancies) (Scotland) 
Act 2016.   
 

9. It is our understanding that a sitting tenant’s rights remain intact under the Part 5 
proposals, and it will therefore be important that an applicant under Part 5 is made 
aware of the implications of the provisions of Private Housing (Tenancies) 
(Scotland) Act 2016.   
 

10. It is also important that the views of the sitting tenant are factored into the 
consideration of the community body proposals under Part 5.  It is quite feasible 
that an application under Part 5 could impact significantly on the tenant.  Our 
members would welcome clarification of the rights and responsibilities of both 
community bodies and tenants in these circumstances. 

Non-Residential Tenants Rights 

11. The SPF is of the view that a Part 5 community body should not have the right to 
acquire the tenant's right to lease of the land, where there is a non-residential tenant 
in occupation putting the land to productive economic use.  This could potentially 
interfere with an individual's livelihood. There are also other tenant's rights that must 
be protected such as utility providers, who have leases for substations, or other 
energy infrastructure including wind and solar farms and battery storage for energy.  
Telecommunication providers' leases for their infrastructure such as mobile phone 
masts, telephone poles, etc also need to be excluded. 

 

 

 

ANNEXE 3 
Responses to the Scottish Government consultation on the regulations 

The Scottish Government opened a consultation on regulations to bring into force Part 
5 of the Land Reform (Scotland) Act 2016, the right to buy land to further sustainable 
development. Submissions were published on the Scottish Government’s website in 
February 2020— 

Consultation on the Right to Buy Land to Further Sustainable Development 

https://consult.gov.scot/environment-forestry/right-to-buy-land-further-sustainable-development/consultation/published_select_respondent
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